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PlaintifS, 
Memorandum of Decision 
- against - and Order 


CONSUMER PRODUCT SAFETY 
COMMISSION, et al., 


Defendants. 


+ © ee © ee eo me ee ae oe ok November 12, 1975 


MISHLER,. CH. J. 


This is an action to review the order of the United 


States Consumer Product Safety Commission (C.P.S.C.) pursuant 
/1 
to 5 U.S.C. §§702 and 704. 


Plaintiffsapplied for a temporary restraining order 
pending determination of an application for a preliminary in- 
/2 


junction restraining enforcement of an order issued by defeiid- 


/ 
ant C.P.3.C. Defendants appeared and opposed the temporary 


/. The complaint bases jurisdiction on 28 U.S.C. §§1331(a) 
and 1337. 


T 1977 - 
reques wi a ‘ . } “Woadnesday NS oye vor 7 
1975 at the suggestion of the court 
e The erdéey is contained A to this 1 


Oo 


restraining order, the perties Stipuiated the ivilowins facts 
with the expectation of avoicing an evidentiary hearing or 
the motion for a preliminary injunction. 


i. The order provides in pertinent part: 


(a) Purpose 


This order provides guidelines for conducting a 
Consumer Deputy Program on Christmas Decorative lights. 
This program will utilize the talents of consumers and 
consumer groups to supplement CPSC's inspection efforts. 
The activity in this program will involve surveys of 
retail outlets for Ch-istmas decorative lights which 
have been identified as containing defects which may 
present substantial hazards as defined in Section 15(a) 
of the Consumer Product Safety Act.’— 


(b) Background 
This consvier deputy survey deals with alerting 
retailers to .2¢cutial hazards of Christmas lights 


and to oe | ncn 1or checking their own stock for those 
hazards,/2 . 


(c) Objectives 
a. To ascertain whether retailers are aware of 


possible hazards with Christmas decorative lights in 
their stock. 


b. To inform retailers of tte potential hazards 


of Christmas decorative lights and of methods for 
checking lights in stock for these hazards. 


C.P.S.C. Order 9010.83, 41. 


C.P.S.C. Order 9010.83, "6. 


¢. To prov.te feedback as to the types and volame 
of Chris:mas decorative Sights seca at the cetail levei 
as compared to thesc identified by the field survey of 
manufacturers. 


d. To make the public award of potentiai hazards 
of certain Christmas decorative lights through publicity 
of this program./2 


(d) Operations 


This Consumer Deputy Program for a retail survey 
related to Christmas decorative lights vill begin 
November 1, 1975, and end January 15, 1976./7 


(e) Deputy's Authority 


Impress upon the consumer volunteers that they have 
no authority beyond that of any consumer. The consumer 
deputy must not describe him/herself as an employee of 
CPSC (see Appendix 2). Volunteers shou'd explain that 
they are checking for Christmas decorative lights and 
are explaining the potential hazards of decorative 


lights and will demonstrate methods for checking lights 
in stock for hazards (see Appendix 3)./2 


(f) Surveys 


Reference is made to paragraph 11 and appendix 4 
of the order which discuss the manner of making surveys. 
The pertinent: portions refer to the method of informing 
and instructing retail stores of C.P.S.C. ‘5 purpose, 
and suggest through the illustrate booklet’2 various 
tests to be performed. This portion further instructs 


eee 


C.P.S.C. Order 9010.83, 47. 
C.P.S.C. Order 9010.83, 48. 


C.P.S.C, Order 9010.83, $10. 


deputies o. the menner o7 sulveying inventories of 
Christmas -ights. The order cautions: "The deputies are 


t- 


not to exainine lights on the shelves for defects,"/i9 


(g) Publicity 


If questions should arise concerning names of 
stores carrying violative products . .. inform the 
questioner that a Freedom of Information request must 
be made through the Office of the Secretary, /LL 


2. The booklet entitled "What Can You Do Now and 

How Should You Do It?: A guide for retailers for evaluating 
/12 

the comparative safety of Christmas Tree Lights", is to be 
distributed to the retailers by the consumer deputies. The 
booklet provides the retailer with five Simple screening 
metho:'s of determining defective parts of Christmas lights. 
Nos. 1 and 4 are visual examinations to discover defects in 
sockets and exposed bulb contact wire:. The other methods 
combine visual inspections and added ssggestions for tests 
to determine possible concealed defects. 

3. Subsequent to the argument of the motion, C.P.S.C. 
submitted a hethak defining and modifying the en which 

13 


the deputies will be directed to perfoi:m their duties. 


A 


C.P.S.C. Order 9010.83, ¥1l(c). 


/ 
/ C.P.S.C. Order 9010.83, 413. 
/ 


] 
1 The booklet is contained in A >:>endix B to this memorandum 
of decision. 


The letter is contained i: 
of decision. 


bodhp ye wi 


ihe wusis For ecnduczing 
contemplated is fouud 
thet the program 
goes beyond information gathering and provides tests to deter- 
mine defects in Christmas lights. They argue that to the ex- 


tent it provides standards and tests for determining defective 


lights, the C.P.S.C. ventures beyond its statutory authority. 
5] y P y 


15 U.S.C. §§2056 and 2058. These sections set out detailed 
procedures for the development and promulgation of consumer 


product safety standards by the C.P.S.C.; they require identi- 
/15 


fication of product risks, publication of the intention to 
cesar ecacaneeilaeeribcieatiahadsies anita isadicasiceeniabidanins 


/14 15 U.S.C. §2054(b) states: 
The Commission may -- 


(1) conduct research, studies, and investigations 
on the safety of consumer products and on improving 
the safety of such products; 


(2) test consumer products and develop product 


safety test methods and tosting devices; and 


(3) offer training in product safety investigation 
and test methods, and assist public and private or- 
ganizations, administratively and technically, in the 
development of safety standards and test methods. 


/I5 15 U.S.C. §§2056(b) (1); 2058(b). 


Cevelop a safety stencard 
an opportunity for 

/19 
findings of fact, 

/20 
standard adopted. 

The test for the granting or denial of injunctive 

relief on behalf or against the Government differs significantly 


from that for private litigants. A showing of irreparable 


harm alone is not encugh where the public interest is adversely 


affected by the grant of injunctive relief. Yakus v. United 


States, 321 U.S. 414, 440, 64 S.Ct. 660, 675 (S.Ct. 1944); 
Villani v. New York Stock Exchange, Inc., 348 F.Supp. 1185, 


1193 (S.D.N.Y¥. 1972). aff'd, 489 F.2d 1 (2d Cir. 1973). 
It would not be in the public interest to discourage 


the C.P.S.C. from performing its statutory duty. However, th: 


court finds that to the extent that the booklet "What Can You 


15 U.S.C. §2056(b) (2). 

15 U.S.C. §2058(a) (2). 

15 U.S.C. §§2056(b) (4); 2058(a) (2). 
15 U.S.C. §2058(c)(1) and (2). 


15 U.S.C. §2N58(d)(1). 


enc How Sbould Yc Do [t?" sugpsests tests to discovea 


examination, it cxcecd: 


. 


the Commission's ithority, si ’ prescribed 


precedures for developing and adopting standards are not 


followed. Of the five screening methods contained in the 
booklet, the following must be excised: 
No. 2, Loose Add-On Connectors 


If the insert does not appear to be loose, just to 
be sure, give the prongs or blades on the connector a 
substantial push against a hard surface to simulate the 
effect used in plugging in the set or, with caution, 
plug the set into a non-live current (like an extension 
cord) five times. The blade should not beconie loosened 
or cause the insert to push out the other end. 


No. 3, Exposed Bare Wires 


If none is visible, at each connector and socket 
scasp the wire about one inch from socket or connector, 
Rotate wire in a crank-like fashion three turns to the 
right then three to the left. The wire insulation 
should not have moved to expose bare wires. The 
should not have loosened at the connector or socket 
This test simulates ordinary handling of lig 
unpacking or decorating. 


No. 5, Exposed Socket Contact 


Insert and remove the buib several times to 


this occurs. If so, an electrical shock hazard 
exposed, 


The illustrations in the book which demonstrate the above 


Tt is kereb~ 


ORDE! ED that the idants, their servants, aye 


Ge, 


end employees are enjcired i- Gistributing the booklet ccn- 


taining the portions and illustraticns aforementioned, and 


it is further 


ORDERED that the motion for a preliminary injunction 
/21 


is in all other respects denied. 


/21 Defendants may distribute the aforementioned booklet 
ifthe above cited portions are excised. The motion 
for a temporary restraining order is denied as moot. 
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is program wi utilize the talents of consumers and cc 
mer groups to supplement CP C's inspection efforts. The 
ivity in this prorat will involve surveys of retail 
ets for Christmas decorctive lights which have been 


I} 


ry 


P 
t < 
fied as containing deiccts may present 
cial hazards as i 1 i tion 15(a) of the 


nsumer Product Sal 


ac 
Ol 
id 


n 


The procedur 

1 wi 

conducting Consumer Deputy 
who supervise these programs. 


EFFEC E DATE. The program covered by this directive 
bezins on Novenoe 1975. 
d 


materia 


of Volunteer: 
Sa De; ity 


nsu 


sion Surveill 


b. Orde 


<< $$ 
‘Last’ year, such reports resulted 
product styles. Manufacturers/iw 
retailers have ’ ‘fied of means for i 
hazardous elements; have been urged to inspect 
stock and have been notified that the Corcnissic 
marketplace. The Offi of Produce 
i bas initiated a survey in the Area Offices 
check available 
The Bureau of Engineering 
umerous samples of lights and OPDI aas 
fied manufacturers and importers of the hazards 
their obligations under Section 15 of the Consuxe 
Product Safety Act. This consumer deputy s 
with alerting retailers to potential hazards of 
lights and to methods for checking their own stock 
he 


OBJECTIVES. 
a. To ascertain whether retailers are 
with Christmas decorative lights 


b. To inform 
of Christmas decorativ 
lights in stock for t 


To provide feedback as to the types and volume 

decorative lights seen at the retail level as 
compared to those identified by the field survey of manu- 
facturers. 


cise 


VY 
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d. To malt.e the public aware of potential hazards 
of certain Christ sas decorative lights through publicit 
of this program. 


OPERATIONS. 


ty Progrem for 
oratiLve Lishts 


ry Lo, i976, 


ee 


9010.83 
Par 8 


b. Implementation and Administration 
(1) Coordination of the program at the head- 
quarters level will be the respor sibility of the Office oz 
Field Coordination. The Office of Product Defect Identifi- 
cation (OPDI) will give support as needed 


(2) Area Office Directors have the responsi- 
bility for the program at the Area Office level. 


(3) All volunteers or volunteer groups must 
be willing to work within program guidelines and limitations 
as specified by CPSC (see Order 9010.80). 


9. TRAINING. ‘Train each person interested in participat- 
ing in the program. No person will be considered as a 
consumer deputy without the complete training course as 


outlined in Appendix #1. OPDI will provide euida nee for 
training, when necessary. 


10. DEPUTY'S AUTHORTTY. Impress upon the consumer 
volunteers tnat they have no authority beyond that of any 
ecnsuner. The consumer deputy must not describe him/herself 


V 
as an employee of CPSC (see Appendix 2). Volunteers should 
explain that th vee are cheereng for Christmas decorative 
lights and are explaining the potential hazarcs of decorative 
lights will demonstrate methods for checking lights in 
stock for hazards (see Appendix 3). 


ihe SURVEYS. (See Appendix 4, for Suggested Survey 
Procedure: : 
a. instruct consumer deputies to seek stores which 

arry Christmas decorative lights, i.e. department stores, 
specialty stores, hardware stores, supermarkets, variety 
stores, etc. Supply each deputy with an illustrated book- 
let, "What Can You Do Now and How Should You Do it?" (to 
be supplied by OFC) demonstrating the methods for checki 
lights for hazards and report forms (see Appendix 5). Also 
supply a set of Christmas licthts which have bad the hazards 


exporeua as de ser ibe c in (b) or Low. 
b. Instruct deputies to offer ‘u demonstrate the 
} ore Sijucstrated in tue booklet to the store menage) 


cet f ie al eet 
set of lights provided each deputy by CPSC ror this 


age 3 
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. 'c. Instruct the depu 


tion. to 

lights are 
each brand 
example in 


(1) 


(2) 
(3) 
(4) 
(5) 


(6) 


ete.) (7) 


‘ 


the display(s) 
made, . Record 


The manufacturer/importer's name 


The descriptive name of the product. 
Code and/or style number. 
Catalog number. 


Place of manufacture. 


litht 
Gite 


Suggested use indcor, outdoor, both. 


Note: The deputies are not co examine the lights on the 
shelves for defects. 


d. Instruct deputies to SUTVeY only stock 


Deputies will not open packages on store 


depart 


LncCerest 


has 


ry ¢ ’ 
es Ree @ are Ciel 


‘When deputies have completed the survey in a 


exit interview should be made tha 
for his/her time. The deputy 

Dione to inspect the. stock 
rirt 


ryne Tv .a% ae 1} ‘ ; 
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Issue a press release at the inception of 
Prog ri to identify the participating 
the purposes of-tke program. A release 
ve) will be made by the Office of Public 
nning of the program. A sample press 
ee, by OPA is p rovided (see Appendix hoe & 
aces should arise concerning ames of stores carrying 
violative products, the num r products in the stor or 
other ia neoigs or proprietary information, inform the 
questioner th a Freedon of Information request must be 
made through sie Office of the Secretary. 


ahs FOLLOW-UP. shee ag | activity will be at the direction of 
headguarters based on the Area Office's final reports. 

Lights surveyed will be compared by OFC with those identified 
by OPDI as having possi ible defects which could create a risk 

of injury. Samples will be collected at OPDI's discreation. 


REPORT FORMS. 


a. Instcuct consumer deputies to prepare 
report form for each store surveyed (Appendix 5). 


Ds Instruct consumer deputies to provide the 
following information on all reports: 


and addre (including zip code) 


whether was a member of a 


and title of person interviewed; 
manager allowed the hazard 
to be given. 


different brands on di 
deseribed j sect 


9010.83 


his stock for potential hazards prior to the deputy's 
visit. If not, does he/she p: to do so now. 


6 Comments. If a manager does en allow 
© 


the survey to be conducted and/or the demonstration to 
be given, note here giving any reasons. 


16. FINAL REPORT. Submit a final report to the Office 
of Field Coordination, Attention: Cather ine Downs, by 
close of business, January 30, 1976. Include the follow- 
ing in the report 


a. Number of consumer deputies trained. 
b. Number of consumer deputies who reported. 
c. Name of consumer groups participating. 


d. Number of stores visited. Breakdown into 
chain versus privately owned. 

e. Number of kinds of Fight -s surveyed (total 
number of different brands, not individual units or 
repeated brands). 


a Name end address of stores which refused to 
allow a survey and/or demonstration and reason. 

g. Name of stores which had checked lights for 
hazards prior to deputies visit. ' 


h. Number of stores which agreed tc heck lights 
a result of consumer deputy. 


decorative lights 


prior to visit. 


tet 
9010.83 


Adequacy of report form and illustrated 


Comments on overall program. 


i 5] 
involvement should be reported under a 
Please list as follows: ; 
State agency involved. 
Number of stores visited. 
Number and name of brands of Christmas / 


Names of stores which checked lights 


x7 
a 


lumber of stores which agreed to check 


4. 


zs 


6. 


APPENDIX 1. SUGGESTED TRAINING COURSE OUTLINE 


CPSC Overview 

"Mission 
Back ground 
Current Laws 


vay We Need You 
Number of Retail Stores vs. Number of 
Inspectors 


Past Experience with Consumer Deputy Programs 


Why Decorative Christr 
Highly Seasonal © 
Environment - Exposure to Children, Pine 

Trees, Closed Hones 
Electrical Shock 
Fire hazard 
Many Different Brands and Manufacturers 
(use examples for booklet or own experience) 


as_ Lights 


How To Conduct a Survey 
Introduction 
Letter of Identification 
How to Give a Demonstration (follow booklet 
step-by-step) 
Report Forms (procedure for completing) 
Exit Interview to Manager 
Return of Reports Promptly 


“Divi de Ceographical Area 
What Stores to Survey 
Where to Jook in Store 


APPENDIX 2. SUGGESTED INTRODUCTION 


Sood Morning/Cood Afternoon/Good Evening. My name is 
A . I ama Consumer Deputy and I wish 
to conduct a survey of the decorative Christmas light 


supply in your store and to give you a demonstration for 
easily checking your Christmas light stock for possible 


res in 

-h the U.S. Consumer Product Safety 

: s this letter states (hand the individual 
xr), I am not an employee of this agency and I 
do not have regulatory authority. I am a voluntce: 
consumer interested in reduci the possibility of 
consumers being injured or their being subjected to an 


unnecessary Nnaze ra. 


This survey is being conducted in local sto 
cooperation w 


I 1id appreciate your cooper: n inp tting me to 
survey your cepartment and to ve the der ist 10on on 
- emo WE sin Ae bencien ee ea Z 2 ‘ Siaaead 

how to examine Christmas decorative lights for hazards 
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APPENDIX 3 - Continued 


the survey. If you should have ; 
this project, please do not hesits< 


Sincerely, 


Area Office Director 


“APPENDIX 4.  SUGGR! 
CONDUCTING A CONSUMER DEPUT 
CHRISTMAS 


Before choosing 
dinate with other mem 
uv 


against "repeat" visit 


1. ing the store locate 
department manager. Introduce yourse 
manager the letter ot identificati 


letter of introduction). 


a 
conduct 
him/her 
reason 


to leave 


permiss1 
form inc 


4. 

the mans: 
book] :in 
trained electriciai she 

either. The hazards identified a: r1y 
which can easily be made. The hazards are 
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t 
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Cracked 
to Fingers. 


Add-on Connect 


nuracturer: 
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acturers, 
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State 00200 


Name of 


ttaes 


Miniature" 
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Indoor" 


Stor: 


After the 
report fori 
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in the envelope 


Office. 
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Privately Owned 


Chain 


nstration eiven? "¢ 


| Code/ 
Name Style No. 


e* 


NOW AND HOW SHOULD 
YOU 

DO 

IT? 


A Guide for Retailers 

for Evaluating the 
Comparative Safety of 
Christmas Tree Lights 


Based on remarks given by John K. O'Connor, De pully Director, 
Office of Product Defec Identification, CPSC, 
before an open meeting of Retailers in Chicago, Hlinois, 
March 0, 1975. 


mporter are regquu [ 


ons where products reate substantial injury 


- tenasvattun Ch 


Jiadiawt 
here require no electrical background, 
4yct. The hazards described are not, of 


occur but represent tne 


ee light set 


4 lal, highly c¢ mpetitive night i 


nt (evergreen trees, children, closed-up 


of a few weeks 
of probl witt 
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m a Western city 
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et 


le . 
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omplaint from Minneso riqgered 


national recall rtain miniature light 


ynnectors. 


Loose Add-On Connectors: Check 
:g ‘add-on’ insert used for plugging in L 

exposing bare wires. If the insert does not appear tc 

the prongs or blades on the connector a substantial 

in plugging in the set or, 

2 an extension cord) five times 


e insert to push out the other end 


Ppa ies Mi 


mis 


sosed Bare Wires: Check for exposed bare wires where insulation has 
If none is visiole, at each connector and socket grasp the wire about 
sm socket or connector. Rotate wire in a crank-like fashion three turns 
the right then three to the left. The wire insulation should not have 
soce bare wires. The wire should not have loosened at the connec ) 
fhis test simulates ordinary handling of lights while unpacking or decorating. 


Pa tay 


—_ 


No. 4, Exposed Bulb Contact Wire: Observe around the socket with b 
for thin hau-like wives exposed. These wires may be the improperly trim 
tended filament wires which serve as the contact between t 


and can present a shock hazard. Remove the bulb and replace with a 


cceptable one. 


mee oe sr Tei 
‘ Mh bas 8 Fa 
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point of entry to the socket become !ose and slide thro 


»sed Socket Contact: Remove bulb from socket. Does the insulated 


ugh the socket 


sxtending ceyond the top of the socket. Insert and remove the bulb several times 
to see if this occurs. If so, an electrical shock hazard has been exposed. 


natan* 
POLren 


il | lecorative 
{ ch as plaques and tree top ornaments. Check for loose or exposed 
Jose connec a blades and insert add-ons and for cracks or splits in 


(S in Casings 


ytential hazards 


To report a product hazard or product-related injury, write to the 


U. S. Consumer Product Safety Commission 
Washington, D. C. 20207 


In the continental United States, call the toll-free safety hot-line 
800-638-2666 
Maryland residents 


800-492-2937 


UNITED) STATE SS GCVERINMENT 
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Appendix C 


See Distribution Below 
Richard 0. Simpson, Chairman 
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ry Deputy Program 
Retail Survey of Christmas Decorative Lights 


The Consumer Deputy Christmas decorative 
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scheduled to become fully effective on November 


1975 the Commission was advised that the 
Light Christmas Association, Inc. (NOEL 
panies would seek an injunction against 
The full implementation date was extende 
on the request for injunction. On Nove 
before the Honorable Jacob Mishler, Chief 
for the Eastern District of New York on NOt 
In order to allow the Court time to review 


1 
the implementation of the program to be exter 


November 11, 1975 The Court now has th 
not as of the issuance of this memorandum 
be notified of the decision as soon as we 
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defe unt C to reconsider and rescind the aforesaid 
Christmas decorative lights order. Defendant COMMISSION re- 


fused t rescind said order and defendant COMMIS 


tex to train volunteers in the implementation and administra~ 


tion of said order which directs that the program begin on 


re Plaintiffs have exhausted their administrative 


NATURE OF THIS ACTI 
24. This is a suit for a declaratory judgment, pur- 
suant to 28 U.S.C. Sec. 2201, that the promulgation of the 
Christmas decorative lights order is null and void, of no 
effect nad unauthorized by law and for such further necessary or 


relief, including granting of an injunction, to enjoin 


defendants from taking any action in reliance upon said order 


and from enforcing said order based on such declaratory judgment, 


28 U ° sec. 2202 
) l 1intiffs, becuase of the gravity x tne ictual 
1 ireat 1 hear to them arising from th actual and th 
enforcement by defendants of said Christmas decorative lights 


order request a specdy hearing and advancement of the cause ¢ 
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said order will ffectively adjudicate 


WRONGS COMPLAINED OF 

27. The Christmas decorative light: 
no effect and unauthorized by law for the following 

(a) The regulation of risks of injury as 
Christmas decorative lights by defendant COMMISSION 
with either (i) Section 7 relating to promulga 
product safety standards which must be promulgated under 
rule making procedures of section 553 of APA, or (ii) 
relating to banning orders which must be promulgat 
rule making procedures of Section of APA, or 

iting to notice and remedy orders which must 

under the adjudicative procedures of Section 554 
action can be taken by defendant COMMISSION under Section 
unless an action is instituted in a U.S. District Court and 
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Appendix Exhib A Said pro- 
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Cracked sockets, Danger Spat 


b. Add-on connectors 
Shock and Tree Fire. 
c. Exposed Bare Wires, Danger-Shock Hazard. 


Contact or 
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bare wires - Shock Hazard." 
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which are required pursuant to Section 9(c) ¢ 
Defendant COMMISSION has failed to comply with Sect ion 9 in Pro- 


1g the Christmas decorative lights order. 
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te by delegating authority to unskilled volunteers without 
technical training who may determine whether complex electric 
products present potential hazards. “said volunteers are pro- 
vided with letters of introduction on the stationery of defendant 
COMMISSION presenting themselves as consumer volunteers parti- 

defendant COMMISSION. Said volunte 
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COMMISSION; they are authorized t¢ bz specified test 
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give the members of said industry, pursuant 
of CPSA, 30 days in which to comment on the proposed disclosure 
information. Accordingly, defendant COMMISSION has violated the 
provisions of §6. 
28. Plaintiffs have gross annual sales i xcess of 
$50,000,000.00. A large percentage of plaintiff's sales volume 
‘presented by its sales of the products which are 
the Christmas decorative lights order. Considerable number 
f said products are currently in the inventory of plaint 
or in plaintiffs’ inventory. 


> promulgation of Christmas 


order is causing plaintiffs unusual hardship and irreparab 


injury and damage from which there is no adequate remedy at law. 
Plaintiffs have been notified by their customers that they will 
return Christmas decorative lights to them in the event that 
the Consumer Deputies commence their surveys. Said customers 


have stated that they cannot incur the time expense during 
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and plaintiffs will be subjected to loss of sales and returns, 


all of which will cause plaintiffs great expense and hardship 


WHEREFORE, plaintiffs demand: 

1. That said order entitled "Consumer Deputy Pro 
Retail Survey of Christmas Decorative Lights" be declared 
and void, of no effect and unauthorized by law. 


2. That the Court restrain defendants and their 


officers, employees, agents or servants from the 


said order, and any other orders relating to plainti 


decorative lights. 

3. That pending the final hearing and determination, 
a preliminary injunction issue restraining defendants, thei 
officers, employees, agents or servants from the enforcement of 
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said order and any other orders relating to plaintiffs 


Christmas decorative lights. 


4. That the Court issue such other or further relief 


as it may deem necessary and proper 
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By delivering a copy to the United States Attorney 
the Eastern District of New York and by sending a copy 
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United States at Washington, 

registered or certified mail to the Consumer Product 
Commission at Washington, D. C., and to each of 
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EW YORK 


NATIONAL vane MENT & ELECTRIC LIGHT 
CHRISTMAS ASSOCIATION, INC., et al., 


Plaintiffs, 


-against- 
AFFIDAVIT 


CONSUMER PRODUCT SAFETY COMMISSION, 
RICHARD O. SIMPSON, Chairman, index 


ENCE M. KUSHNER, BARBARA HACKMAN 
FRANKLIN, CONSTANCE E. NEWMAN, R. 
DAVID PITTLE, individually, and as 
members of the Commission, 


Defendants. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


JEROME NEUSTADT, being duly sworn, deposes ant 
1. I am Vice President of LECO ELECTRIC COMPANY, 
) one of the corporate plaintiffs herein and 
1rd of Directors of plaintiff, NOEL. I am fully familiar 


the facts in this matter. 


I submit this affidavit in support of 
a preliminary injunction pursuant to Rule 65 of the Federal 
Rules of Civil Procedure enjoining defendants from enforcin 
order entitled "Consumer Deputy Program-Retail Survey of Chr 


Decorative Lights" pending a full trial upon the merits and for 


porary restraining order in this action. 
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said Christmas decorative lights order null and void and un- 
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6. The effective date of the program begins November 
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of Fact Sheet No. 32 entitled "Substantial Hazards. 


annexed as Exhibit "2A." 
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decorative lights." The cumulative effect of the 1 - of intro- 
duction; booklet; fact sheet and demonstration 
the impression of a dangerous condition warrant 


decorative lights from sale, all without notice 


9. No proceeding has ever been commenced by defendant 


ION for the promulgation of a consumer product safety 
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mizing adverse effects on competition or dis 


of manufacturing and other commercial practices cx 


nm 


the public health and safety." Certainly the imp ler 
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By training its volunteers 
hazards in retail stores 
has completely cj rcumvented 
manufacturers are entitled to Challenge tho 
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the n inventor, 
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1 nd of returr 


would cause plaintiffs 


industry with respect 


products. 


rmation. The 
Facturers an opportunity 


relevant informat 


lata contained in the Christmas 
et and the demonstration 
meaning of §6(b) (i). Plainti 


opportunity to comment on this 


COMMISSION 


20. Injunction is necessary and proper 
case. Deponent respectfully requests 
cause annexed hereto and containing a 


enjoining and restraining defé 


preliminary injunction be granted by 


said hearing be set. 
provisional remedy h 
action and no prior application ha 


Similar relief as is sought herein. 


before me this 


November, 1975. 


U.S. CONSUNIER PRODUCT SAFETY COMMISSION 
WASHINGTON, D.C. 20207 


“Substantial Hazards" -- Section 15 of the Consum 


Dur:ng the first year of operation of the U.S. Consum 
Commission, about 130 defect notifications involving over 
units were received under Section 15 of the Consumer Product 


Those 14 million product units presented the »otential fo 
risk of injury, and the manufacturers, distributors, and retai 
products, in voluntary cooperation with CPSU, notified owners 
defective products. In some cases, the produc.s were repaired 


Business has a responsibility to report to the Commiss1 
defect which could create a substantial risk of injury to cons 


The Consumer Product Safety Act states that manufac 
distributors, and retailers must immediately inform the 
product fails to meet an applicable consumer product sa 
defect that could create a substantial product hazard. 
products which fall under the Commission's jurisdiction. 


a defect or furnish required information could result in civi 
penalties. 


The initial notification must be made within 24 hours to 
Compliance, Consumer Product Safety Commission, Washington, D.C. 
(telephone: 301-496-7631). The Chief executive officer of the notifyu: 
company has the responsibility for signing and certifying any informati 
to the Commission. This responsibility may be delegated to ano 
but the Commission must be advised in writing. The initial noti 
identify the product; give the name and address of the manu fi 
give the names and addresses of every distributor and retailer 
specify the nature and extent of the defect of failure to 
applicable safety rule; and provide the name and address of 
the Commission. 


If the in tial notification is made orally, written 
forwarded to the Commission within 48 hours. Additional 
be reported within 48 hours, if available, includes: the 
information concerning the hazard was obtained; copies of 
about the hazard; the number, nature, and severity of 
with the nroduct hazard; the number of units involved: 
will be disposed; any identifying marks or numbers on 
units. 


In addition, manufacturers, importers, distributors, or retailers are 
requested to inform the Commission what action will be taken to correct the defect, 
whether purchasers bave been notified chrongh public notic ect mal or other 


means, and whether defective products in che hands of consumers will b efunded, 
replaced, or repaired. 


substantial hazards -- 2 


The Section 15 Group, located in CPSC Headquarters, manages the Section 15 
activities within the Commission. The Group coordinates a hazard risk 
evaluation to determine if a product defect may create a substantial risk 
of injury. 


When information is received from consumers, industry, or other groups 
about a possible substantial hazard, the CPSC field staff contacts the 
individual making the report to gather details about the product and any injuries 
associated with it. Working with CPSC engineers and other staff members, the 
Section 15 Group then evaluates the risk of injury associated with the product. 
If the group decides that a substantial risk of injury to the public could result 
from the use of the product, the Group sends a "Pre-15 (b) Letter" to the 
manufacturer, distributor, or retailer indicating CPSC's knowledge of the s ation 
and requesting the firm to provide an evaluation of the product, a summary ci 
relevant complaints received by the firm, an estimate of the number of products 
involved, and details concerning any corrective action already taken. 


If a firm alleges that a substantial hazard does not exist, and if the 
Commission concurs, then no further action is taken. However, if the Commission 
believes that a hazardous situation is still identifiable, the Commission will 
initiate formal procedure to determine that a substantial hazard exists and that 
a corrective action must be taken. 


Section 15 is one of the most important parts of the Consumer Product 
Safety Act because it enables the Commission to see that the public is qu-ckly 


notified of all possible substantial product hazards and that industry must 
repair, replace, or repurchase those defective products. Section 15 puts a large 
burden on manufacturers, importers, distributors, and retailers to monitor the 
safety of their own products. The number of products already affected by 
Section 15 demonstrates the magnitude of the problem with which industry and the 
Commission must deal in eliminating consumers' exposure to unreasonable risk of 
injury. yee se ; 

To report a product hazard or a product-related injury, write to the 
U.S. Consumer Product Safety Commission, Washington, D.C. 20207. In the 


continental United States, call the toll-free safety hot line 800-638-2666. 
Maryland residents only, call 800-492-2937. 


August 1974 


GPO 660-673 
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HACAMAN FRANKLIN, CONSTANCE E. 
NEWMAN, R. DAVID PITTLE, individ- 
ually, and as members of the 


Commission, 


Defendants. 


OF NEW YORK 


OF NEW YORK 


, being duly sworn, deposes 


1. Iam the owner of Christmas Eve 


am fully familiar with the facts in this matter. 


2. I submit this affidavit in support of a motion 


preliminary injunction pursuant to Rule 65 of the Federal] 
of Civil Procedure enjoining defendants from enforcing 
ts Christmas decorative lights order pending a full trial upon 


merits and for a temporary restraining order in this action. 


< I have read the affidavit of JEROME NEUSTADT 


together with the exhibits annexed. 
Single 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


NATIONAL ORNAMENT & ELECTRIC LIGHT 
CHRISTMAS ASSOCIATION, et rd eee 
Plaintiffs, 
-~against- : AFFIDAVIT 
Civil Action No. 
CONSUMER PRODUCT SAFETY COMMISSION, 
RICHARD O. SIMPSON, Chairman, 
LAWRENCE M, KUSHNER, BARBARA 
HACKMAN FRANKLIN, CONSTANCE BE. 
NEWMAN, R. DAVID PITILE.,” ind 
Vidually, and as members of the 
Commission, 
Defendants 


STATE OF NEW YORK ) 
CCUNTY OF NEW YORK) 


DANIEL CHAUCER, being duly Sworn, deposes and says: 

i. Tama Consulting Engineer on product safety 
and product liability. I am retained on a part-time basis 
Consulting Director of Electrical Testing Laboratories, Inc., and 
I am retained as an independent consultant on product safety by 


two national chains of retail stores. Prior thereto, I was a 


Vice- President and Director of the Bureau of Standards for Macy's. 


2. I submit this affidavit in Support of a motion 
for a preliminary injunction pursuant to Rule 65 of the Federa] 
Rules of Civil Procedure enjoining defendants from enforcing its 
Christiwas decorative lights order pending a full tria} upon the 


merits and for a temporary restraining order in this action. 


by I have read the affidavit of JEROME NEUSTADT 


together with the exhibits annexed. 


ni - . 
H ‘6 
4. The period between November 1, 1975 and December 
25, 1975 is the height of the retail selling season tor Christmas: 


Retailers usually employ temporary sales personnel 
considerable numbers of consumers in the stores during 


period. 


5. In my past capacity of Vice President 
and Director of its Bureau of Standards and in 
ty as consultant to retail organization, I would, should 
suggested survey procedure contained in Exhibit 2 annexed 
Neustadt affidavit reveal the existence of bare wire, re 
the immediate removal of these sets from sale. I would 
action to avoid subjecting my client to adverse publicity 


potential civil and criminal sanctions under Section 15 


relating to sale of products which present substantial hazards. 


6. The procedures set forth in Exhibit 2 would in my 
opinion cause the removal from the market place of safer sets 
having thicker insulation and conversely permit the sale of 
less safe sets using thinner less durable wire and insulation. 


The end result is inherent in the nature of the applied criteria 


7. #The action of defendant COMMISSION in sending 
volunteers to retail stores during this crucial sales period 
is likely to cause great hardship t~ manufacturers of 


decorative lights. 


- a 
ae a YD 
L +3 VT Atech O79 es er 


Sworn to before me tnis 


s 


~ DANIEL CHAUCER 


day of November, 1975. 


Addressee 
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Records 8/18/75 
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Information and Education Program 8/30/75 
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Commission Surveillance Activities 
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SUBJECT 
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and/or Potassium Hydroxide 5/15/75 
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Retail Survey of Christmas 
Decorative Lights 11/05/75 


9010.100 Report of Results of Sample 
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Chg 1 4/15/75 
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CONSUMER DEPUTY |! 
RETAIL SURVEY OF CHRISTMAS 


} i 
H | 


he ' PURPOSE, This order provides guidelin: 
ing a Consumer Deputy Program on Christmas Ds 
This program will utilize the talents of con: 
sumer groups to supplement CPSC's inspection ef 
activity in this program will involve survey of ret 
outlets for Christmas decorative lights which have | 
identified as containing defects which may present 
substantial hazards as defined in Section 15(a) 
Consumer Product Safety Act. 


a: SCOPE. The procedures in this order are 
of Area Office personnel who have the responsi 
conducting Consumer Deputy Programs and for tl 
who supervise these programs. 


- EFFECTIVE DATE. The program covered 
begins on November I, 1975. 


4. REFERENCES. The following items are reference 
materials for this order. 


a. Order 9010.80, Utilization of Volunt 
Commission Surveillance Activities (Consumer Deput 


b. Order 9020.91, Christmas Decorative Li 


c. Nrder 9010.40, Substantial Product 


} — 
d. Consumer Product Safety Act (Section 15). 


a: FORMS. Supplies of the Consumer Deputy Repor 
will be provided by the Office of Field Coordination. 


6. RACKGROUND. F2ch year durire the Christ 


numerous repc-ts of ectrical shock, and fire | n 
fire incidents associated with Christmas tree liphts are 


Distribution: P Initiated by: OFC CPSC Form 100 


69'-484 


received. Last year, such reports resulted in the recal] 
of certain product styles. Manufacturers/importers/ 
retailers have been notified of means for identifying 
hazardous elements; have been urged to inspect existins 
stoc’ and have been notified that the Commission would 
survey the ma.ketplace. The Office of Product Defect 
Identification has initiated a survey in the Area Offices 
to identify and check available sources of Christmas 
decorative lights. The Bureau of Engineering Sciences 
has tested numerous samples of lights and OPDI has roti- 
fied manufacturers and importers of the hazards and of 
their obligations under Section 15 of the Consumer Product 


Safety Act. This consumer deputy survey deals with alerting 


retailers to potential hazards of Christmas lights and to 
methods for checking their own stock for those hazards. 


¥ OBJECTIVES. 


a. To ascertain whether retailers are aware of 
possible hazards with Christmas decorative lights in their 
stock. 


b. To inform retailers of the potential hazards 
of Christmas decorative lights and of methods for checking 
lights in stock for these hazards. 


c. To provide feedback as to the types and volume 
of Christmas decorative lights seen at the retail level as 
compared to those identified by the field survey of manu- 
facturers. 


d. To make the public aware of potential hazards 
of certain Christmas decorative lights through publicity 
of this program. 


8. OPERATIONS. 


a. This Consumer Deputy Program for a retail 
survey related to Christmas decorative lights will begin 
November 1, 1975, and end January 15, 1976. 


b. Implementation and Administration 


(1) Coordination of the program at the head- 


c 
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quarters level will be the responsibility of 
Field Coordination. The Office of Proauct | 
cation (OPDI) will give support as 


(2) Area Office Directors have 
bility for the program at the Area Office 


(3) All volunteers 
be willing to work within prograt 


¢ 
specified by CPSC (see Order 


oe TRAINING. Train each person interested 
ing in the program. No person wili be consid 
consumer deputy without the complete trainin; 
outlined in Appendix #1. 

training, when necessary. 


10. DEPUTY'S AUTHORITY. 

volunteers that they have 

consumer. The consumer deputy must 

as an employee of CPSC (see Appendix 2). 
explain that they are checking for Christr 


4 


lights and are explaining the potential hazard 


lights and will demons: rate methods for checking 
stock for hazards (see Appendix 3). 


(See Appendix 4 
Procedures). 


a. Instruct consumer deputies 
carry Christmas decorative lights, i. 
specialty stores, hardware stores, 
Supply each de] 
You Do Nov 
by OFC) demon: 
hazards and report 
set of Christmas lights which have 
described in (b) below. 


Instruct deputies of f o det 
hazar illustrated in the booklet to the sto1 I 
using a set of lights provided each deputy by Cl! 
purpose. 


j 
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Area Office. Tie maximum amount of contract funds to be 
allotted will Fe $1,000 per Area Office. 


) Ee PUBLICITY Issve a press release at the inception 
the Consumer Deputy ™.: pram to identify the participatins 
groups and explain tl.* “urposes of the program. °A rele 
on the national level ll be made by the Office of Pul 
Affairs at the begimuic, of the program. A sé 
release deve.oped ~~ ~ * is provided (see A 
questions should ar. concerning names of 
violative products, . nunber of products 
other specific or ,rcpr. etary information, 
questioner that.a Freedo.u of Information re 
made through tne Office of the Secretary. 


14, FOLLOW-UP. Fo. ow-up activity will be at the diz 
tion of headquarters ' 1sed on the Area Office's final 
ports. Lights «.:«2/+da will be compared by OFC with 
identified b: % °° heving possible defects which 
create a ris’ v. Samples will be collected 
discretion. : 


a3. REPORT FORMS. 


a. Instruct consumer deputies to prepare a 
report form for each store surveyed (Appendix 5). 


b. Instruct consumer deputies to rovide the 
following information on all reports: 


(1) Name and address (including ; 
of the retail outlet; whether store was a ment 
chain or privately owned. 


(2) Name and title of person interviewed 
store department; date. 


’ 


(3) Whether the manager allowed the hazard 
ident; i on demonstration to be given. 


(4) List all the different brands on dis- 
play, along with identification as described in section 
6 of the Suggested Procedure for Conducting a Retail 
Survey (see Appendix 4). 


November 5, 
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(5) Record whether the manager had checked 
his stock for potential hazards prior to the deputy's 
visit. If not, does he/she plan to do so now. 


(6) Comments. If a manezer does not allow 

the survey to be conducted and/or the demonst-ation to 
be given, note here giving any reasons. 
16. FINAL REPORT. Submit a final report to the Office 
of Field Coordination, Attention: Catherine Downs, by 
close of business, January 30, 1976. Include the follow- 
ing in the report: 

a. Number of consumer deputies trained. 

b. Number of consumer deputies who reported. 


c. Name of consumer groups participating. 


d. Number of stores visited. Breakdown into 
chain versus privately owned. 


e. Number of kinds of lights surveyed (total 


number of different brands, not individual units or 
repeated brands). 


aF Name and address of stores which refused to 
allow a survey and/or demonstration and reason. 


g. Name of stores which had checked lights for 
hazards prior to deputies visit. 


h. Number of stores which agreed to check 
as a result of consumer deputy. 


Ls Narrative should include any problems and/or 
successes in the following areas: 


(1) Recruiting 
(2) Training 


(3) Complaints from retailers 


November 
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(4) Adequacy of report form and illustrated 
booklet. 


(5) Comments on overall program. 


35 State involvement should be reported und 
separate heading. Please list as follows: 


(1) State agency involved. 
(2) Number of stores visited. 


(3) Number and name of brands of Christi 
d-corative lights identified. 


(4) Names of stores which checked light: 
pricr to visit. 


(5) Number of stores which agreed to check 


lig 
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APPENDIX 1. SUGGESTED TRAINING COURSE OUTLINE 


CPSC Overview 
Mission 
Background 
Current Laws 


Why We Need You 
Number of Retail Stores vs. Number of 
Inspectors 
Past Experience with Consumer Deputy Programs 


Wh Decorative Christmas Lights 
Highly Seasonal 


Environment - Exposure to Children, Pine 
Trees, Closed Homes 

Electrical Shock 

Fire Hazard 

Many Different Brands and Manufacturer: 

(use examples for booklet or own experience) 


How To Conduct a Survey 
Introduction 
Letter of Identification 
How to Give a Demonstration 
step-by-step) 
Report Forms (procedure for completing) 
Exit Interview to Manager 
Return of Reports Promptly 


Logistics 
Divide Geographical Area 
What Stores to Survey 
Where to Look in Store 


Wrap-Up 


9010.8 


APPENDIX 2. SUGGESTED INTRODUCTION 


Good Morning/Good Afternoon/Good Evening. My name is 


I am a Consumer Deputy and I wi 
to conduct a survey of the decorative Christmas light 
supply in your store and to give you a demonstrati 
easily checking your Christmas light stock for po: 
hazards. 


This survey is being conducted in local stores in 
cooperation with the U.S. Consumer Product Safety 
Commission. As this letter states (hand the individu 
the letter), I am not an employee of this agency and 
do not have regulatory authority. I am a volunteer 
consumer interested in reducing the possibility of 
consumers being injured or their being subjected to an 
unnecessary hazard. 


I would appreciate your cooperation in permitting me t 
survey your department and to give the demonstration 
how to examine Christmas decorative lights for hazard: 


Aw « 
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EVEN PAGE - DIRECTIVES TYPING CUTDOM a} 


——— 


yp APPENDIX 3. LETTER OF INTRODUCTION 


Dear Manager: 


The individual presenting this letter is a consumer 
volunteer participating with the U.S. Consumer Product 
Safety Commission (CPSC) in a program to help make 
retailers aware of the potential hazards of Christmas 
decorative lights. The individual will identify him/ 
herself and the organization represen*eda. Under the 
Consumer Product Safety Act, CPSC has the authority 
to act against those products which present possible 
hazards. While there is no currently enforced 
Christmas light regulation, CPSC studies have shown 
that indeed, a hazard potential does exist Manu- 
facturers of lights which have been idenc* 1ed as 
potentially hazardous have been notified and ac:"ised 
of their responsibilities under the Consume™ rt ‘uct 
Safety Act. 


Under this program volunteers are visiting retail 
establishments to help advise retailers of } ential 
hazards by demonstrating an easy checking method. The 
volunteer would also like to check the Christmas light 
display and record the lights available in vour sv. .re 
by brand. This information will help CPSC identify 
all manufacturers and/cr importers of Christmas 
decorative lights. 


The volunteer is not a CPSC employee and has no legal 
authority to demand or require that you take any 
specific action in this matter or to eonduct any 
official inspection or investigation. The volunteer 
is acting entirely as a citizen volunteer in an 
attempt to increase consumer protection without 
resorting to legal enforcement action. 


We believe that this program represents a means by 
which local consumers can work with local businesses 
to provide increased public protection and safety, 
and we, therefore, request your cooperation in allow 


ing the volunteer to give the demonstration and to make 


Page 1 
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APPENDIX 3 - Continued 


the survey. If you should have any questions about 
this project, please do not hesitate to telephone us. 


Sincerely, 


Area Office Director 


November 5, 1975 


EVEN PAGE -~ DIRECTIVES TYPING GU] 


9010.83 svi 


ee Re ee ee 


"APPENDIX 4. SUGGESTED PROCEDURE FOR 
CONDUCTING A CONSUMER DEPUTY PROGRAM ON DECORATIVE 
CHRISTMAS LIGHTS 


Before choosing the stores to survey, be 
dinate with other members of your groups 
against “repeat'' visits to any one store. 


as Upon entering the store locate the store or 
department manager. Introduce yourself giving the 
manager the letter of sdentification (see attached 
letter of introduction). 


hie Ask permission to give the demonstration and 
conduct the survey. If the manager refuses, thé 
him/her and leave the store noting on the report 
reason that may have been given for the refusal. 
to leave a copy of the booklet. 


ce When permission granted, complete the 
I = I 


is 
the report form including the store managers 
& 


4. Using the demonstration light set provided, 

the manager step by step the hazards identified in 
booklet. Explain to the manager that you are not ; 
trained electrician and he/she is not expected to be 
either. The hazards identified are only visible checks 
which can easily be made. The hazards are: 


Cracked Sockets. Danger - Shock and Burns 
to Fingers. 


Add-»%n Connectors which Fall Apart. Danger 
--Electrical Shock and Tree Fire. 


Exposed Bare Wires. Danger - Shock Hazard. 


Exposed Contact or Llectrode Wires from 
Base of Bulb. Shock Hazard. 


When bulb is removed from socket, socket 
contact wire shoves through from bottom to 
top of socket exposing bare wire. Shock 
hazard. 
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10. After the survey, complete all necessary informat 
on the report form and within one week after survey rm 
the form to the Area Office (more than one at a time, 
possible) in the envelope provided by your local Area 
Office. 
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—_———_______—— 
Date: | 

CONSUMER DEPUTY PROGRAM i ac ae oe | 
CHRISIMAS DECORATIVE LIGHTS Area Office: 


consumer Deputy's Name: Organization: 


Store Name and Address: Z nterviewed & Title: 


1, Was the hazard identification demonstration given? 


2. List all different brands on display 


Importer) Cat. i 


Place 
Manufacturer No. | Manuf. 


Type | Use 


: 
| 
q 
| 


Had the manager checked the Christmas decorative lights for potential hazards prior to the deputy’s 
visit?” Yet. Now 


Did the manager agree to make a check now? = Yer __. No___ 


Comments: 


UNITED STATES DISTRICT COURT 


EASTERN DISTRICT OF NEW YORK 


NATIONAL ORNAMENT & ELECTRIC s.IGHT, 
CHRISTMAS ASSOCIATION, INC., 
LECO-ELCTRIC COMPANY, INC.., 
NOMA-WORLD WIDE, INC., 

RADIANT GLASS FIBERS COMPANY, INC., 
GILBFRT MANUFACTURIYG COMPANY, INC. 
DEPENDABLE ELECTRIC MFG. CO., INC., 
ACLA, INC., BRONSON IMPORTS, LTD. 
GEM ELECTRIC MANUFACTURING COMPANY, 
LIBERTY ELL CHRISTMAS, 

MINAMI INTERNATIONAL CORPORATION, 
NATHAN SCHECHTER & SONS, 

THE THOMAS COMPANY, INC., and 

ZELL ELECTRIC MPG. COMPANY, INC., 


Plaintiffs, 
against 


CONSUMER PRODUCT SAFETY COMMISSION, 
RICHARD O. SIMPSON, CHAIRMAN, 
LAWRENCE M. KUSHNER, 

BARBARA HACKMAN FRANKLIN, 

CONSTANCE E. NEWMAN, 

R. DAVID PITTLE, individually 

and as members of the Commission 


Defendants 


United States Courthouse 
Brooklyn, New York 


November 10, 1975 
1:30 p.m. 


HONORABLE JACOB MISHLER, 


SHELDON SILVERMAN 
Acting Official Court Reporter 


Appearances: 


AARON LOCKER, Esq. 

and 
DAVID GREEN, Esq. 
Attorneys for Plaintiffs 


RICHARD CARO, Esq. 
and 
DAVID SCHMELTZER, Esq. 
and 
NOP“A 4d BARNETT, Esq. 
Attorneys for Defendants 
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THE COURT: In the case of National Ornament 
& Electric Light, et al. against Consumer Product 
Safety Commission et al., there was presented to 


me just about an hour ago voluminous papers submitted 


by both plaintiff and defendant on application for 
temporary restraining order. 

We did have some discussion off the record, 
and I have asked the lawyers to recite the facts 
shat are stipulated. 

I would ask Mr. Locker to first recite the 
facts and the lawyers representing the Commission 
to state if they differ with any fact, and I'll 
ask the lawyers for the Commission to state any 
additional facts that they think are agreed to, 
and Mr. Locker can tell me whether he agrees to it. 

Then we should have a stipulation. 

MR. LOCKER: Your Honor, there a’pears to be 
some difference of opinion as to what is involved 
in the program. I quote now from the program 
itself. I have marked up several selective portions 
annexed to the complaint as Exhibit l. 

I have already gone through Paragraph 1, 
the purpose, substantial hazard. 


Paragraph 4A refers to the substantial 


hazar regulations issued by the Commission and 
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the substantial hazard provision, Section 15 of 
the Consumer Pr * Safety Act appearing on page 1. 
Appearing on page 3, dealing,in subparagraph 
ll, dealing with the survey: 
"Paragraph 11A. Supply each deputy, 


consumer denuty, with an illustrated booklet 


entitled, ‘What you can do now and how you should 


do it.‘ Demonstrate the method for checking lights 


for hazards and report forms. Also supply a set 

of Christmas lights which have had the hazards 

ex, sed, described in B below. Instruct the 
deputies to offer to demonstrate hazards illustrated 
in the booklet to the store manager using a set of 
lights provided to eagh deputy by the C.P.S.B. 

for this purpose. 

“Paragraph 11E. The deputy should ask the 
manager if he plans to inspect the stock. If the 
answer is yes, the deputy may also suggest that 
in the interest of public safety the lights which 
appear to have the haz«:4is be removed from the 
shelves.” 

When I saw this, your Honor, I got a telegram 
off to the Commission objecting to the entire program 


and asking that they suspend a program which puts 


in the hand of untrained deputies, information, 


5 
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including test methodology, directing them, untrained) 
store managers, to in turn test their merchandise 
in the interest of the public safety, remove from 


the shelves-- 


THE COURT: Give me the facts. 


MR. LOCKER: Generally, the Commission 
through general counsel contacted me and indicated 


they would remove this offensive statement from the 


program. 

It is our position the thrust from the 
program nonetheless is directed to removal. 

Let me go on to illustrate that point. 

Page 13, last sentence: If questions 
should arise converning the names of stores 
carrying violative products, the number of products 


in the store, other specific or proprietory infor- 


mation, inform the questioner that form of 


information request must be made through the office 
of the secretary. 

You have an import of a violation where none 
in fact is adjudicated, no rules or hazards are 


subject to rule making to enable you to judge 


the violation has occurred. 
Now we jump to the suggested training course 


outline for the deputies. 
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“Paragraph 4. low to Give a Demonstrati 
Follow the booklet step by step.” 

In the booklet, Figure 3, there is the 
so-called test method to which we most strongly 
object. The crank test of 180 degrees in each 
direction to determine the hazard. With t! 
concomitant position all we have is 
all this involves either publication of the 
Federal Register with Opportunity to cor 
a formal rule-making proceeding under 553 
the Administrative Procedure Act, or 554 adjudi- 
cative hearing. 

Mk. SCHMELTZER: With reference to instruc: 
tions to the consumer deputy-- 

MR. LOCKER: “Appendix 1, Suggested 
course outline. How to give a demonstration. 
Follow booklet step by step." 

Three lines down. Suggested introduction, 


Appendix 2. “I would appreciate your cooperation 


in permitting me to Survey your department an: 
give the demonstration on how to examine “hristmas 
decorative lights for hazards." 


Appendix 3. Letter of introduction. 


volunteer, second paragraph, would also like to 


check the Christmas lights display and record the 
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lights available in your store by brand. 

"Appendix 4. Procedure for conducting a 
consumer deputy program on Christmas lights." 

This is Paragraph 4. "Using the demon- 
strater light set provided, show the manager step 
by step the hazards identified in the booklet." 

The booklet contains the test procedure. 

Same appendix, Item 7. "When all the 
lights have been listed on the report form, checked 
implies tested.” 

What does that mean? In essence, I have 
gone through the instructions outlining ‘tne deputy 


program. To me there's more than a mere survey 


here. There's a demonstration of a test procedur=. 


THE COURT: Let's gc to the facts. What 
you're saying is an order was entered by the 
Commission directing that the volunteer deputies 
Start performing these tests on November l. MTnat 
was delayed until today, November 10th. 

MR. LOCKER: Correct. 

THE COURT: They're ready to proceed in pur- 

of this order. 

MR. LOCKER: Correct. 

We made a distinction between siere 


investigation and information gathering and 
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demonstration of tests, which w2 conten “ rule, 
by statute, by constitution, should be subject to 
rule-making procedures, or at least publication of 
the register. 

THE COURT: That's argument. The facts 
are that you represent plaintiffs who do 
worth of Christmas light business. This is 
scene: that if the program is carried out that it 
will destroy this Christmas business. 

MR. LOCKER: That's correct. 


THE COURT: Very few Christmas lights have 


been passocd by any of these tests, have been 


to be defec:ive. 


Mi. LOCKER: Never been applied before. 


Just thought up for the benefit of this progr 


THE COURT: How about the bare wires, 


cracked sockets? Does that constitute a very small 


percentage of Christmas lights sold? 


MR. LOCKER: On the basis of the Commission's 


own injury information, yes. 
THE COURT: Those are the facts. Do you 
agree with everything said so far, Mr. Smeltzer? 
MR, SCHMELTZER: not entirely. We would lik 
to point out that the consumer deputies are not 


performing tests. They are showing a mock-up of 
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a set of .yjhts which have exposed hazards and 
presenting to the retailer a booklet which tells 
them how to uncover exnos=2 hazards. 

THE COURT: You say only “exposed hazards. " 


I understand that test of twisting the wire was 


il 


one that was not exposed but would be after t! 

MR.SCHMELTZER: They're not running the test. 
They're showing the results of lights where the 
test has been run. It's a mock-up. They're 


applyinc any force of their own. 


THE COURT: Are there any other orders or 


directions given to these deputies before they 


start out? 
MR.SCHMELTZER: Yes, quite a few. Very 
explicit. They make it very clear that they have 


no authority. 


THE COURT: Are they all in the order or 
something in addition to the order? 

MR. SCHMELTZER: All in the order, your Honor, 
appendices or part of the specific order. They 
could be more specific, but I have checked on the 
actua] way the test, the deputies are instructed 
to construct the cests. There were no tests con- 
ducted. 


THE COURT: How many volunteers do you have 
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that have been sworn in as deputies, I assume? 


MR. SCHMELTZER: There's a method of select- 


ing, approximately forty in each of our area office;,| 


which is 40 times-- 

MR. LOCKER: 560. 

THE COURT: Throughout the country, all 
ready to go today? 

MR. SCHMELTZER: And have been ready to go. 

THE COURT: You say that these deputies have 
been selected. How? Volunteered? 

MR. SCHMELTZER: Volunteers. I'm not quite 
sure of the selectinrn method. They are drawn from 
a list, housewives, interested in consumer product 
safety. They are also given very clear instruc- 
tions on how to conduct the survey. 

THE COURT: Do they have supervisors super- 
vising them? 


MR. SCHMLLTZER: Area offices supervised 


THE COURT: What is the extent of that 


supervision? 
MR. SCHMELTZER: A kind of seminar concept 
where it's explainec to them how to donduct the 


survey. 


THE COURT: Any field men going with 


to 


t 
on 


————— en 


ae 
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with the volunteers? 

MR. SCHMELTZER: No. The field men inform 
these volunteers how to conduct the survey. 

THE COURT: After the volunteer enters the 
retail store and finds some defective lights, does 
he make a written report? 

MR. SCHMELTZER: He doesn't find defective 
lights. He shows the retailer what a defective 
light looks like. 

THE COURT: Doesn't he so over merchandise? 

MR. SCHMELTZER: No, he does go over the 
merchandise to record what's in stock, but he doesn't 
actually -- he's specifically instructed not to 
touch any of the retailer's merchandise. 

THE COURT: What's the purpose of finding 
out the suppliers if you don't make an examination 
to determine whether it's defective or not? 

MR. SCHMELTZER: Simultaneously, your Honor, 
there's a possibility that there could be a program 
of enforcement against the distributor or the 
manufacturer and in those cases it would be subject 
to the hearing provisions of the A.P.A. 

THE COURT: A volunteer goes in. He doesn't 
look at the stock. He says, "Now, who supplies 


you?" 
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Then the retailer sees the deputy write 
down the name. 

Now the first suspicion is that there's 
something wrong with that supplier. He's getting 
no information. You know who all the suppliers are. 
They're all plaintiffs here. 

Why do you have to know which supplier sells 
which light to which store? 

MR. SCHMELTZER: Because we have in ou: 
an information gathering tce” which we need should 
we happen to determine that the product is a sub- 
stantial product hazard. 

THE COURT: That's all evailable through the 
manufacturer, telling you who the customers are 
and the distributors tell you who th. retail stores 
are. 

In other words, I would discourage any con- 
duct which would indicate to the retailer that he's 
a potential defendant or he's doing something 


wrong Or his supplier is doing something wrong. 


Retailers want to avoid any litigation. 


A retailer might make $500 out of the entire 
deal, and *e's thinking, “My God, if I have to hire 
a lawyer, there's $2,000. I don't want any trouble. 


I won't handle it." 
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I have that with copyrighting infringement 
cases. It's very easy for a manufacturer of 
dolls and toys to ruin his competitor by just going 
into each store and t-lling the retailer that he's 
going to be a defendant in an action. 

The fellow says, “I'll take it out. Don't 
sue me. I'll take it out.” 


That's what's being done here. 


MR. SCHMELTZER: The consumer deputy scrupu- 


lously tries to avoid the implication there's any 


kind of enforcement authority that he has or that 
the retailer is subject to any enforcement 
authority. 

If I can read you the letter of introduction 
spelled out here very clearly that he has no legal 
authority to demand or require to take any specific 
action in this matter or to conduct any official 
inspection or investigation. 

Indeed, the retailer is not subject to any 
penalty under the consumer product safety. 

THE COURT: You and I understand that. We're 
talking about a retailer selling Christmas lights. 
He sees someone who seems to have authority of the 
Government and he asks, “Who is your supplier?" 


The tirst question the retailer asks, because 
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he's experienced, he's been around, “Why are they 


asking me if it means nothing? It must mean some- 


thing. I'd better get it out of my store.” 


I think the (~~..urnment has a right to pro- 
ceed to protect the public when the public comes 


in contact with anything that is potentially 


dangerous. 


The Government has taken a more active 


role in all lines to protect the public fron ali 


kinds of hazards. I don't think the Government 
intends to damage the business of manufacturers who 


are doing everything in their power to comply and 


present a safe product. I don't think-- 

If this is not carefully supervised, we 
know what the result will be. I wish I had more 
time. 

Are these all the facts that you can think 
of that are material? 

Do you agree that what Mr. Schmeltzer said 
is the program? 

MR. LOCKER: No, sir. I have quoted from 
the program. Mr. Schmeltzer reads it and draws 
different inferences. 


I construe a direction in the program. 


A deputy is supposed to demonstrate the hazards 
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in accordance with the booklet as meaning just 


that, involved in that is the demonstration of 
the test method, which is Figure 3 in the booklet. 
THE COURT: Would the Government be satis- 


fied if they say that the deputy is not to perform 


any tests, that they must make it clear this is 


just an investigatory procedure, just an informa- 
tion gathering procedure to the retailer? That the 
order would sa; that? 


MR. SCHMELTZER: Absolutely. 


MR. LOCKER: Test method should be deleted, 
test method prescribed. 

What you can do now and how you can do it 
is left with the retailer. 


THE COURT: The retailer should be allowed 


to make any tests. 
MR. LOCKER: Any fair tests. 


We contend the test is an improper one. 


THE COURT: Even unfair tests. He might 


want to go beyond the standards fixed by the 


Commission. What I'm talking about is anything 
said or done or tests suggested should not in any 
way imply that the investigator has any reason to 


believe any product he has is defective. I think 


Pees 
that's the important thing. 

MR. LOCKER: The booklet belies that when 
it states that it fails this test it's defective. 
I would have no objection if the booklet, when the 
booklet, if enjoined from distribution because it 
contains test method or even Figure 3 in the 


booklet as well as the deputy's admonition not 


to engage in any test demonstration. 


There's a broader question, aiso, your Honor, 


whether the chopped up light set -- I don't know 


what they're bringing out. I got a call from 


one of the plaintiffs in this action the Government 


wanted to buy fifty light sets to use as a demon- 
stration in its deputy program. 

He was understandably aggravated. What are 
they going to do with it? I'm sure they would 
obliterate all sources of identification. How do 
we know what they're going to do to the light 
set to illustrate? 

THE COURT: You can take the steam out of 
the Government's method by sending every retailer 
your own mock-up and say, in effect, "We think 
it's pretty good, but these things can happen." 
It can happen. It doesn't necessarily happen 


when the manufacturer makes them; it could happen 


~ 
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in transportation. It could happen in packing. 


It coula happen in handling. 

MR. CARO: I wanted to point out the 
demonstration the volunteer would refer to is on 
the mock-up, not the retailer's profit. 

MR. LOCKER: That's not clear from the 
instructions. 

THE COUNT: I want to hear it again. 

MR. CARO: That the demonstration, the 
volunteer offers to do, if the retailer requests 
him to do, is on the mock-up, their sample. 

THE COURT: You just told me the volunteer 
makes no tesi:s. Now you're saying if the retailer 
is asked to make a test he or she makes it. 

MR. CARO: Offers to show how the tests are 
performed on his sample so if the retailer would 
like to perform it on his own stock, the sample 
of his own stock, he's free to do so. 

MR. LOCKER: I refer to Appendix l, “How 
to Conduct a Survey. How to Give a demonstration. 
Follow booklet step by step." ‘The booklet contains 
a step procedure in Figure 3. 

MR. SCHMELTZER: Appendix 5 modifies that, 
describes using the demonstration lights, show the 


manager the hazards identified in the booklet. It 
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shows if this were the wire, the exposed part of 


the light. 


MR. LOCKER: We have the booklet and light 


sets, both of which we object to. 

I certainly know what's going on in the 
booklet. I object to that. 

Then we have 7. "W) :n all lights have been 
listed..." 

THE COURT: Do you have a demonstration light 
with you? 

MR. SCHMELTZER: No. 

THE COURT: Gentlemen, I'm going to have to 
read the papers and if what you tell me is true, 
that all the material facts are stipulated, then 
I might call you when i go through them, ask you 
whether you stipulate to further facts. 

I'll take your word over the phone, anc if 
you say yes, I'll expect a letter. 

We have twenty-five days until Christmas, 
anc : would like either side to have the right 
to go up to the Court of Appeals immediately, and 
vou «an only do that on preliminary. I have to 
mexe fact findings. 

MR. LOCKER: We have the question of the 


t.r.o. in the interim. 
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COURT: That's why I say I would like 


MR. LOCKER: If these deputies get out there, 
there's no recalling then. 

THE COURT: I don't know ow I can stop it 
today. 

I have a non-jury criminal trial. If you 
get to it early enough I'll start reading tonight. 
If I can get it by tomorrow, I will. 


MR. LOCKER: When I spoke to general counsel 


on Friday and told them I was going to court on 


Friday, he asked me to wait until Monday, which is 
acceptable. 

He in addition indicated that he would 
restrain the program, they have done so, until the 
court could hear this issue. I would ask that it's 
only fair to ask that they do the same thing until 
you can decide it. 

THE COURT: I wish they would do it. We 
have terrible pressures. They're important to the 
litigants. I haven't even read the papers. It 
should take me an hour to read the papers. It 
should take me five hours to think about what you're 
Saying in the papers. I'm a slow reader and a slow 


thinker. Why should I do the wrong thing if it 
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really isn't that important to the Government not 
to get it started today? 

I know you have volunteers that are anxious 
to get on the war path, that's understandable. 

MR. SCHMELTZER: It's the time, not the 
question of volunteers. 

THE COURT: Mr. Locker says he's ready to 
come in Friday You see, if he came in Friday 
afternoon, which is the original motion day, I'd 
nave taken this home over the weekend and maybe 
I'd have known enough about it or felt I know enough 
about it so I can make an intelligent disposition. 

You know that if I decide it and you go to 
the Court of Appeals they may take a week or ten 


days or a month to decide it. The trial judge is 


expected to decide it in a matter of ten minutes. 


That's why at times we seem so wrong and the 
Court of Appeals seems so right. It's jst because 
they have more time to reverse themselves 

MR. LOCKER: Let's have an extension of the 
program by twenty-four hours. 

THE COURT: I hope I can do it in twenty- 
four hours. It may be,what I heard about the next 
case I may be able to complete it in the afternoon. 


MR. LOCKER: Or forty-eight hours. 
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THE COURT: I may be able to do it tomorra 


If I can't get the papers in final form, at 


least say denied or granted, and the opinion will 


follow in a day or two. 

MR. SCHMELTZER: Is the court in session 
tomorrow? 

THE COURT: I will be here working, yes, 

I expected to have a jury trial on, but the 
defendants‘ counsel and the Government says it's 
a nonjury case. It's a misdemeanor. 
MR. LOCKER: Why not give the 
to make the decision. 
THE COURT: I'll set the most urgent matter 
I have on my desk aside and try to come to 
one. I know what your problems are. You 
a program all set and workin<e on it. 

MR. SCHMELTZER: This is the crucial time 

the lights are on display. 

MR. LOCKER: They don't start until the 
15th, or Thanksgiving to Christmas. Nobody rushes 
down to the store to buy Christmas lights now. 

THE COURT: You see, they've got these 
volunteers and they have said to them November lst 
Now it's demoralizing. 


MR. LOCKER: They told them to hold. 
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THE COURT: Until the 10th. Now you say 


hold until the llth, the 12th. It's not the time. 


It's just that these people feel they're rendering 


a public service. Now they're let down. There's 
some of that in there. 

I don't blame the Government for feeling 
that way. I think that you should explain it to 
them that the Court just got it. It needs time 
to think about it. Hopefully we'll have a decision 
by tomorrow or Wednesday. It's only fair. 

MR. LOCKER: Forty-eight hours? 

MR. SCHMELTZER: It's obvious-- 

THE COURT: If I'm going to be wrong about 
it, I would like to do it with at least some kind 
of reason. It's distressing for me to feel I just 
came to a decision because I didn't have the time. 
Incidentally, we have been sc pressed at times that 
we do it. It's a terrible admission to make, but 
that's the probiem we have. 

I think this is too important to these 
people who are plaintiffs not to at least have 
the Court's opinion instead of its curbstone 
reaction. 

I think this is worthy of some kind of 


thought. Like most cases, I can see problems on 


both sides. I can see the Governme 

I can see the industry's concern. There should 
be a happy medium where the Government gets what 
needs anc at the sae time industry 

assured that they're not being chopped down 
down in flight. 


fneidentally, the supervision or 


Supervision bothers me no end. You can Nave any 


number of orders saying, “Don't 
a bunch of e 
uc Order says, 
careful of those 
to stop that? 
liow might come 
i purchaser just for 
stop it elther. 
- LWCKER: NO, no 
dentialit 
we Can only 
volunteers t nonestly motivate: 
will follow tie Government's supe) 
‘lm convinced the Government official: 
want 


them. ['m concerned about tir 


; 
+ 


MR. SCideLTZER: I understand your problems 


t 
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and I understand Mr. Locker's problems, but the 
Government's position is Mr. Locker has not made 
the case under the concept of Virginia Petrolew. 
de's not entitled to a t.r.o. ‘The papers 
for themselves. 

We'll ask you to consider them as 
as possible. We believe the cases 
very few of the criteria, if any, have 
under the Virginia Petroleum doctrine, 
would allow a restraining order. 

THE COURT: Let me ask you this: 
give me a transcript of this discussion? 
see what you said today. 

MR. LOCKER: Surely. 

THE COURT: I don't know whether 
transcribers can get it to me tomorrow. 
try to be through in court at 4:30. 
for a jury. They can go until all 
night. I would work on this while I'm waiting for 
the jury. I would work on it tomor 


hopefully have something, if not in final 
Pp Y : 


at least my final thoughts on it. 


I would communicate my thoughts tc 
MR. LOCKER: I don't see why they won't 


consent to make this reasonable decision and 
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turn its deputies loose-- 

THE COURT: They are dealing with 540 
people. 
MR. LOCKER: They are dealing with six 
programs before. | 
THE COURT: I would hope they wouldn't. 

I would hope they would at least wait until the 
close of business tomorrow when I have some chance 
to look at it. I don't like issuing a temporary 
restraining order without really fully understanding 
it or at least apparently understanding it. I do 
think the Government should say that we recognize 
the problems and will ask the supervisor not to 

send them out today, to be alerted for Wednesday 
morning. Hope I can get a decision by tomorrow. 

There are cases. I'm reluctant to issue 
t.r.0°s. 

MR. LOCKER: What's involved is one day 
out of twenty-five. The deputies will be able 
to complete the program. 

THE COURT: Mr. Locker, I believe if it 
weren't for the fact they have so many men through- 
out the country they wouldn't hesitate to give it 
to you. That's in the back of their minds. | 


I can understand it. They have 544 volunteers. 
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MR. CARO: I asked the Government 
would consent to this if the plaintiffs would be 
willing to say they would not seek a stay pending 
appeal if tiuey lost. 

THE COURT: Why should they? 

MR. CARO: They are asking us-- 

THE COURT: I may decide to grant 
preliminarily and the reason I would do 
so that they would be able-- both partie 
be able to go up, you see. 

Why shouldn't they go up? 

MR. CARO: They're asking 
to stay its own program-- 

THE COURT: Don't ask for something like 


that, it's not fair. There 


might ask for a deal. You're really waiving 


their right to review it. Why should you as) 
that? 

If this were a matter I was familiar wi‘ 
what I did all the time, I'd probably give 
you off the bench and tell you how I’ 
I really don't know how I'm going. 

MR. SCHMELTZER: I don't think 
authority to halt the program, but I'll make 


every attempt to get in touch with the chairinan 
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who is personally involved with the program and ask 
him if it can be Suspended until close of business 
tomorrow. 

THE COURT: I'd appreciate that. Tell him 
I made that request. I'm very reluctant to issue 
at.r.o. I don't know enough about it. I should 
have the balance of tonight and some time tomorrow 
to familiarize myself with it so I can make some 
intelligent decision. 

MR. SCHMELTZER: These are crucial issues 
to the Commissioner as well. 

THE COURT: If Mr. Schmeltzer asks for it 
and he can't, it's because they have gone so far 
they can't. 

MR. LOCKER: Might I Say one thing on that 
issue? It seems to me that with a program that 
is originally scheduled to start November 1, bu 
which really didn't become potentially operative 
until today, with twenty-five days left, that the 
only way equitably to preserve the positions 
of the parties is to stay it f twenty-four hours. 

Once these men get out there, we're not 
going to get them back. If they have twenty-four 


cays instead of twenty-five days, they'll be able to 


do the job. They're not going to lose stean. 


al ‘ped 
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I've been through the consumer 


program before. These are ardent, dedicated 
people. They're not going to lose faith i 
Government. 

THE COURT: Call the chairman from th 
courthouse. Let me know what his 
you, please? 

(Recess) 

MR. BARNETT: I can't verify 
I heard over the telephone is someone 
what a piece of paper says. 

MR. LOCKER: Your Honor, 
to that? I have the Commission's 

THE COURT: I'll take this statement 


gave me your prediction on what w 


Why can't the Commission tell me what they 


will happen? 
MR. BARNETT: This is a 
verify this. I'm sure Mr. Locker would love 
subject this to cross-examination 
some extent he could. It's gathered f: 
sources. We have a nice reporting system. 
monitor emergency rooms in hospit 
obtain information from fire departments, various 


ways, through the newspaper reports, even. 
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Sometimes inm y instances, we follow this 


up with in-depth investigation with people in the 


field. The information which I have is from the 
calendar year 1974-1975, the past year. 
listed in four categories: 
The first is potential shocks. 
S$1xX reports, consumer reports of potent 
hazards. 

We have five reports of actual sh 

The reports, I understand, are from 
range of mild through almost electrocuted. 

We have sixteen reports 
caused by melting of lights, sparking, 
exploding bulbs. 

Fire damage. We have actual re; 
twenty-three incidents and a very telling statistic, 
we have information there were eight fata] 
resulting from these fires. 
incident a whole house burned down. 

[t's also my understanding 

thirteen in-depth investigations weré 
thereby in those instances we will have specific 
reports of what the investigator 

THE COURT: Do you have the underlying 


material someplace? 
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eae BARNETT: Yes, in Washington. 

THE COURT: Would you make those available 

Locker? 

MR. BARNETT: I will. 

COURT: As sooi. as possible. 

MR. BARNETT: I wonder how we can get 
before the Court in time to do somethin 
vised the chairman of your Honor's request that we 
hold the program off. He did express some 
pleasure of that. He indicated that any ael 
is certainly going to create a prr»lem and could 
result in a serious safety problem, but he did 
gay that he would accede to a request of the Court 
to extend the implementation for twenty-four 
hours. 

THE COURT: ‘That gives me one day. 

Were these statistics you gave me nationa 


MR. BARNETT: Yes. This is all we 


We have only representative reports. We obviously 


don't get all the statistics. This 
we received. 

THE COURT: You think of the billions cf 
lights around-- 

MR. LOCKER: That's correct, and no one is 


using lights now. 


wc 
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THE COURT: This is just a sample. 

MR. LOCKER: I have the Government 
Statistics. I have requested them. 

THE COURT: I would think it I were 
plaintiff, I would offer these statistics. 

MR. LOCKER: I intend to. 

THE COURT: I would expect that on a 
wide basis we would have a hundred fatalities, 
thousands of shocks, but of course these are 
those ti are reported. 

MR. BARNETT: These are what we know about. 

MR. LOCKER: Let me say something o 
way they are reported. 

THE COURT: I don't think it hurts the 
plaintiff at all, sir. 

MR. BARNETT: The other point, as far as 
what the deputies instructions are- 

fTHE COURT: I might gay that ultimate 
if the Government succeeds in fixing standards 


they become nationwide and 


used, you're still going to get a few fatalities, 


fires, shocks. 
MR. BARNETT: We're attempting t 
product safety. We've only been in existe 


two years. We can’t set a standard on every 


We don't have the staff or funding to do so. 
We're doing the best we can. This is an area which 
is seasonal, as you're aware, that we get into it. 
I would like to advise the Court I unde 
your concern about the fact the deputies, the 
instructions,that the deputies may go 
authority, we will issue a directive 
to the deputies that the directive of 
which is in the pleadings has to be 
the letter. 
THE COURT: I think they must be instructed 
affirmatively that the retailer must be adv 
that the questioning in no way indicates 
product is defective or the manufacturer 


investigation. 


I think it's the first thing that comes to 


mind when a Government investigator comes 
a store. I think if it's clear, made clear 
retailer that this is just information gathering, 
just want to get statistics over the 
country, how many instances that there are «a 
materials offered-- 

MR. BARNETT: I believe we can put t 
a directive expressing that. I think if the Chair 


man of the agency issues that directive, I'm sure 
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there would be very good compliance with it. 


THE COURT: That's important. To say some- 


thing affirmatively. There's no suspicion, no 


proof, that any product now in the store is 
defective or the manufacturer is sending defective 
products. It's just a statistical study for future 
guidance. 

MR. BARNETT: We can make that instruction. 

MR. LOCKER: Without deletion of the test 
method. 

THE COURT: I'll look at it. That's why 
I need the time. 

MR. LOCKER: I appreciate that. 

MR. BARNETT: I'd be perfectly willing to 
attempt to sit down, put together some of your 
donor's reservations, and try to instruct in a 
letter, the cover letter which goes with the deputy 
out into the field, which he gives to the retailer. 
in that letter make specific, more specific 
representations as to exactly what his authority is, 
what the program is about. 

THE COURT: If you can get something to me 
like that for tomorrow I'd appreciate it. 

I thank you for your cooperation. 


MR. LOCKER: Thank you. 


November 11, 1975 


Honorable Jacob Mishler, Chief Judge 
United States District Court 

Eastern District of New York 

225 Cadman Plaza East 

Brooklyn, New York 11201 


Re: National Ornament & Electric Light Christmas 
Ass'n., Inc. v. Consumer Product Safety Comm'n., 
Civil Action No. 75 C 1874 


Dear Judge Mishler: 


Enclosed herewith is the directive, authorized by the 
Chairman of the Consumer “roducts Safety Commission, 
‘hich you requested, in connection with the stipulation 
of the parties respecting the nature of the Consumer 
Deputy Program Retail Survey of Christmas Decorative Lights. 


We wish to again state that the Government does not 


accede to assertions of irreparable injury by plaintiffs 

in their pleadings and in the affidavits submitted in 
support: of a Temporary Restraining Order. Should it be- 
come necessery to reach this issue, the Government reserves 
the right to cross examine the affiants and to submit 
evidence to the contrary. 


Very truly yours, 


DAVID G. TRAGER 
Un.ted States Attorney 


sete 


RICHARD P. CARO 
S. 


Assistant U. Attorney 


Honorable Jacob Mishler 


cc. w/fencl.: 


Aberman, Greene & Locher 
Attorneys for Plaintiffs 
540 Madison Avenue 

New York, New York 10022 
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November 11, 1975 


EF J COURT 


YORK 


he affidavit of R nard oO, 
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Court. 
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(3) Unless, Pending defendants' appeal, said 
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Survey of Christmas Decorative Lights will be material] 


and adversely affected for the 1975 NOliday season, 
all five Suggested methods for ‘ctecting possibl 
defects in Cnaristinas tree lights in the booklet are 
essential to the effectiveness of the Progran, It 


this reason that the Program has been 


Pending anneal. 


that pzaintifi 


La teu: CLO OKsYl, 
November 


D: D. Gs 
United §& 


CIS: RPC:mt 
F.€752,355 


- aya. 


CONSUMER PRODUCT S- 
et al., 


WASEINGTON 
DISTRICT OF COLUMBIA 


RICHARD O. SIMPSON, being duly sworn ceposes and 


1. I am the Chairman of the Consumer Product Safety 
Commission, an independent regulatory agency of the United 
States Government. 

On November 12, 1975, the district court pre- 


liminarily enjoined the Commission from distributing certain 


booklets containing various checking methods for potential de- 


fects in decorative Christmas lights. The booklets were to be 
distributed in conjunction with the Commission's Consumer Deputy 
Christmas Decorative Lights Program. This program involves the 
use of trained volunteers by the Commission during the current 
pre-Christmas season advising retailers of common potential 
defects associated with Christmas decorative lights which could 
result in fire or electrical shock hazards. 

As a result of the injunction issued by 
court, the Commission's program has been effectively 
The district court order enjoins the deputies from advising the 


retailers of simple checking procedures for 3 of the 5 potential 
Pp Pp t 


defects which the Commission has identified. The elimination 


hese checking procedures, as well as the problems 
retraining the volunteers and revising the literature, 


fecti 


‘hristmas decocat 


Deputy 


temporarily suspended. Each day the program is delayed 
e less effe ve the program be 


ending 


the district court order will have achieved appel¥Yees' 
purpose of disabling the entire effort. 

5. The decision of the district court which would 
require the Commission promulgate a product 


each and every time it seeks ¢ isseminate cauticn 


tion on product safety which involves a simple checking procedure 


is clearly wrong and completely misinterprets the Consumer 
provides tl! 
combat the great number 
each year as a 
consumer | 
disseminate information to the public to inform them 
to avoid injury and accidents 


defects in consumer products; second, the commission 


establish consumer product safety standards for the futu 


enforcement 
already on the market place w 5 ‘ t or 
imminent hazards. 

That ¢t 


possible 


41S5cern 

from its authority to promulgate product safety 
ascertainable from the dif 

type of acency action and from tte 

of the standari setting process. The 

product safety starda-ds promuigcted "nder Sect 

of the CPSA to Le 


and study of the safest possible manner to design an 


a consumer product. The precess is complex and len 


the statutory provisions :-the process is envisioned as ordinarily 


takin. between 270 and 480 days or longer. In actual practice, 
the time period for 

under the CPSA has proven to be unrealistically short. 
Commission has to date commenced standard development proceedin 


for six products; swimming pool slides, architectural glass, 


power lawn mowers, bookmatches, television sets, and aluminum 
wire. In each standard development proceedir 


far, it has been necessary for the Commission to provide addi- 
tional time for development of the standard and in those cases 
where a developed standard has been submitted to the Commission 
to extend the period within which it must propose a standard. 
Due to the complexity of tt ‘ ment process, including 
necessary staff analysis, review 
submitted to the Commission, and analysis and consideration 
of comments on proposed standard as a result of comments, the 
Commission has not yet issued any consumer product safety 
standards under the CPSA. 
and can only have prospective application. 
to products already manufactured. 

8. In contrast, Corcress expressly empowered 


instructed the Comm 


the pote -4l hazards posed by existing 


past two and one-half yéars, the Commis ‘on has issued over 


3s 


, poster 
ows, television and 
announcements warning consumers cf the myriad 


d with « mer pr Many cf 


the booklet on Christmat tree 


t constitute 


not represent either the level or scope of safety required 

by a standard and tl! 2 not manufacturing requirements 

which must be the products are marketed. 

Establishment of 1c fFety standard for each and 

every simple and obvious checking methods, which the district 

court has apparently found required, would simply cripple 

the Commission's ability to warn the public of safety hazards 
marxets. 

9. The distinction raised by the district court 
between defects visually apparent and those which can be 
disclosed from checking procedures completely destroys the 
ability as well as any flexibility by the Commission 
providing its warnings. h : t will undoubtedly 


the entire 


be vividly illustrated from a recent 


ission obtained information 
caused by an inexpensive 


constructed of 


contained in the handle. 2 Cor this instance 


the hearing in th sharacterized the trouble light 
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a “patent death-trap". Thereafter he grartei the Commission 
request for declaratory and injunctive xrelief. See United S*ates 
consumer Yreduct Satety Commissicn 
Ti: i] Action No. 74-1206 (Sent 
No €) attached hereto. 

1C. Under the reasoning express2d i) the de 
of the district covrt, regardless of row cangéesous the 
hazard or how many deaths caused, the Commission could 
make any effort whatsoever to warn the public of 
squeezing test which could disclose a potential defect 
any trouble lights of other manufacturers on the marke 
because of the lack of a product safety standard. The only 
remedy which the district court would leave the Commission 
would be to undertake adjudicative or Court action against 
each and every manufacturer in the industry. In the trouble 
light case this would have been impossible. The lights in 
question,were very inexpensive and in many cases did not 
even have any manufacturers identification. [It is incon- 
ceivable that Congress could have intended to restrict the 


Commission from warning the public of this danger. 


ll. The distinction raisea wy the district court's 


decision would also place into serious question many other 


product safety informational publications of 
A few examples can be seen from the attached "Fact Sheets" 
on power saws and Christmas decorations (Nos. 7 and 20). 
The Fact Sheet on the power saws describes a simple test to 
determine if a saw contains a braking Cevice (page 2): 

“Test the saw to see if the blade stor 

as soon as possibie after 

off. (Dynamic braking is 

feature.)”" 


The Christmas decorations Fact Sheet includes the following 


test procedure to determine the dryness of a Christmas tree 


tribut_na to the public. A.1ong witr the trouble l:isgh* 


nined and restructured, and perhaps even curtailec. 


"Before you buy a cut tree, check it 
for freshness. There are several things 
you can look for. Brittle brenches 


and shedding needie:s are a sicn OF 
dryness; fresn needles bent between tne 
= 5 * tran! + sak Ts + 
fingers won't break. ap tne tree 


lightly on the crceund -- if meny 
needles tall off, the tree 1S too 
atv. Dor.'t d2penc on nic reen 
cclor -- trees may be prayed green. 
tc inp ove th2lr appeal ance 
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sion has contiiueusly beer. 


sle, they readily demonstrate the difficulty for the 
on in warning the public of product hazards. In sum 
decision below is sustained, the Commission's 


mational activities would have to be thouroughly re- 


RICHARD O. SIMPSON 
Chairman 
Consumer Product Sat 


ety Commission 
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The U.S. Consume 

household "trouble 

an imminent danger 


The death of a man in Florida that apparently involved 
light" alerted the Cammission to the j 


The "trouble light" was 
New York. However, none of th 
or any other distinguishing labels mhers. The only way t 
these lichts is by their extremely xible p handles. in fa 
the handles bend so easily that they pe ) > contact the meta 
conductors in the female receptacle and present a potential danger of 
electric shock. 


Metal conductor in 
the feuale 
receptacle 


There 1s no: 


Cease Use Utiedlaleiy, tadklinjg CGile NCC LO TOU any "eta. Carls wie 
disconnecting the lianht from the electrical outlet. If you want to Duy 
another trouble light, be sure to choose one that has a sturdy handle and 


t 
joes not permit you to touch any metal parts tnat may carry elect: 


The "trouble lights" were sold for about 


across the country. The followine i: 
i the ligh 


Products 
Action Industries/Dollarama, 
Alco, Abilene, Kansas 
Associated Hardware Supply 
Ayr-Way, Indianapolis, Ind. 
BI-LO Inc., Greenville, S.C 
Business Envelope Mfg. Co., Clinton, 
Firestone Tire and Rubber Co., Akron, 
Food Fair, Philadelphia, Pa. 
Glossers Stores, Inc., Greensburg, Pa. 
Hardgoods Warehouse, Newton Center, Massach 
Howard-Gibco Corp., Texarkana, Texas 
Howard Brothers of Houma Inc., Monroe, La. 
Jamesway Corp., Secaucus, N.J. 
J.Z. Sales, Plainview, New York 
KenMar Electric Co., San Francisco, Calif. 
KenMar Electronics, Compton, Calif. 
Korvette's, New York, New York 
Mason's Stores, Inc., New York, New York 
Nash Hardware Co., Ft. Worth, Texas 
Perry Dist. Inc., Pontiac, Michican 
Richway Stores, Atlanta, Ga. 
Rose's Stores, Inc., Henderson, N.C. 
S. Berin Sales, Los Angeles, Calif. 
Thrift Dollar Store, Louisville, ky. 
Treasury 
Uncle Bill/Ontario, Maple Heights, Ohio 
Value-Mart Inc., Hattiesburg, Miss. 
Walmart Stores Inc., Bentonville, Arkansas 
W.E. Aubuchon, Inc., Westminster, Mass. 
Woolco, Apparel Buying Associates, Inc., Secaucus, N.J. 
Zayre Corp., Framingham, Mass. 


should return your "trouble light" to the store where 
a refund. 


To report a product hazard or a product-related injury 
Consumer Product Safety Cammission, Washington, D.C, 20: P 
continental United States, call the toll-free safety hot line 8 
Maryland residents only, call 800-492-2937. 
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NO. 7: POWER SAWS (EXCLUDING CHAIN SAWS) 


The U.S. Consumer Product Safety Commission estimates that approximately 37,000 
injuries associated with power saws are serious enough to require hospital emergency room 
treatment each year. The following cases are taken from CPSC investigation files: 


JAMES WAS “TOPPING” A GATE POST OF A CEDAR REDWOOD FENCE 
WITH HIS IS-POUND SAW. HE TURNED OFF THE SAW AND HELD IT IN 
ONE HAND AS HE LOWERED IT. THE BLADE CONTINUED TO SPIN, AND 
THE BLADE GUARD STAYED IN A RETRACTED POSITION. THE BLADE 
HIT HIS LEG, LACERATING HIS KNEE. 


MIKE WAS RIPPING A BOARD WITH HIS TABLE SAW. AT LEAST ONE- 
HALF INCH OF BLADE WAS ABOVE THE TOCK. THE BLADE HIT A 
KNOT IN THE BOARD AND KICKED THE BOARD OUT. MIKE’S HAND 
WENT INTO THE BLADE, AND TWO OF HIS FINGERS WERE AMPUTATED. 


TERRY COMPLETED HIS CUT AND TUKNED OFF HIS TABLE SAW. HE 
REACHED ACROSS THE SAW, BUT THE BLADE CONTINUED TO ROTATE. 
HIS THUMB AND TWO FINGERS WERE AMPUTATED. 


BARRY WAS RIPPING A WALNUT BOARD USING A PUSH STICK. AS HE 
COMPLETED THE CUT, HE SLIPPED ON THE SAWDUST ON THE FLOOR. 
HIS FREE HAND HIT THE BLADE, AND HIS FINGERS WERE SEVERELY 
LACERATED. 


LARRY WAS KNEELING IN WET GRASS, CUTTING FENCE POSTS. THE 
INSULATION OF THE LEAD FROM THE “‘F'ELD COIL” OF HIS SAW TO 
THE SWITCH WAS BROKEN. HE RECEIVED A FATAL ELECTRIC SHOCK. 


These case histories illustrate the major accident patterns associated with power saws. They are: 
|. Contact with the blade, usually through one of these causes: 

a. A blade guard either was not on the saw, had been removed, or was malfunctioning. The 
blade guard on portable circular saws can malfunction by staying in a retracted position 
after completion of the cut. 

. Kickback can occur when the blade jams or binds in the wood and throws the saw towards 
the operator with portable circular saws, or the wood towards the operator with stationary 
equipment. Binding can be caused by a dull blade, warped or knotted wood, or forcing 
the cut. 


. The blade continues rotating after the power is turned off. 


. Slippers “rs, sometimes through accurnulation of sawdust or scrap, can lead to a fall 
onto th .ade. 
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2. Electric Shock -- Saws should be double insulated or have a three-prong grounded plug. 
Many homes, however, don’t have wall outlets to accommodate three-prong plugs, and 
the user cannot be assured of a proper ground connection. 


Carelessness or inexperience of the operator also accounts for many accidental contacts 
with the blade. 


[he U.S. Consumer Product Safety Commission offers the following suggestions for the 
purchase and safe use of power saws: 


|. Selecting the Saw 


- A blade guard is a necessity! Buy a saw with the guard you feel most comfortable using, 
and keep it on the saw. Some types of saws, such as sabre saws, cannot be designed with 
a guard; be especially careful to avoid contact with the blade. 

- Ask a salesman for anti-kickback fingers on table saws, to help prevent kickback. 

Test the saw to see if the blade stops as soon as possible after power is turned off. (Dynamic 

braking is an added safety feature.) 

- Make sure your saw is protected against shock by double-insulation or a three-prong 
grounded plug. Three-prong plugs must be used with a three-prong socket for safety. 


‘ 


rh 
fond 


ising the Saw 


- Read the instruction manual carefully before use. 

A Ground Fault Circuit Interrupter installed in the electrical circuit supplying power for 
the saw also reduces potential shocks from saws or other electrical tools and appliances 
by cutting off all electrical power in the circuit when it senses abnormal circuit flow. 

- Keep the blade guard and other safety devices in place at all times. 

- Use a push stick during ripping cuts with stationary saws t~ keep hands away from blade. 

- Do not force the cut; let the saw operate at its own speed. 

- Never let the saw run unattended. 

- Wait until motor is off, blade stopped, and saw unplugged or locked before repairing or 
cleaning around the saw. 

- Keep children away from work area at all times. Never allow them to operate power saws. 

- Use appropriate socket for three-prong plug or use a properly grounded adapter. Dc~ ” 
remove the third prong. 

- Dress appropriately: wear closed, sturdy shoes and safety glasses; don’t wear loose 
clothing or jewelry that may catch in moving parts. 

- To help prevent shock, don’t use a saw in a damp or wet area. 

Use rubber or other non-slip matting around the work area, Keep the floor clean. 

- Have good overail lighting in the work area. 

- Keep the electric cord out of the way of cutting when using a portable saw. 

.- ‘Keep the widest, heaviest part of a portable saw’s base on the supported part of the material 
being cut. 


3. Maintaining and Storing the Saw 


-- When repairing or replacing a three-prong grounded plug, be certain the wires are connected 
correctly; otherwise, the saw could become a shock hazard. Only qualified electricians 
should repair plugs. 
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-- Keep the blade sharp, clean and lubricated. 
-- Remove gum build-up on blade (it could cause binding) by rubbing blade with steel wool 
saturated with ammonia. 


-- Frequently inspect and, if necessary, replace the carbon brushes on brush-type motors before 
they wear low. 


- Inspect blade for cracks and replace promptly. A cracked blade may indicate a problem in 
the saw’s opcration, 


-- Store saws in a high or locked place, away from children. 


-- Lock motor switches of table saws when finished working to prevent children from turning 
on saws. 
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Christmas Decorations 


year thousan of American families suffer needl 
lestruction of property due to accidents ini 
-idents, from the child taken to a hospital 
rnament to the family burned to death in 

can be traced to unsafe or improperly 


VOLVING 


t Safety Commission estimates that this jy nd 
in hospital emergency rooms for injuries associated with holi 


enjoy a safe holiday, 


If you are planning to buy a natural tree, most important 
its freshness. The higher the moisture content the tree, the less 
to dry out and become a serious fire hazard. 


that a tree is fresh is to cut it your: 


t e 
xt driving distance in many locations. 


you buy a cut tree, check it for freshness. There are several things 
ook for. Brittle branches and shedding needles re a sign of dryness: 
bent between the fingers won't break. Tap the ree lightly on th 
needles fall off, the tree is too dry. Don't depend on a nice 
e sprayed green to improve their appearanc 
you bring a tree home, keep it outside (if possible) until you're ready 
iecorate it. Keep its base covered in water or snow. When the tree is brought 
ut the butt end diagonally one or two inches above the original cut. | t} 
in a sturdy, stable holder with a wide base. For additional stability 
tree, fasten it to the wall or ceiling with thin wire. 


the holder with water until the cut line is covered and keep the water 
level while the tree is in use. 


tree up a good distance from any heat source. Dor 
f external flameproofing treatments since they are 
apply correctly at home. 


se of the tree when the needles begin to fall off in large quantities. 
a sign that it is becoming dangerously dry. 


sent no fire hazard in themselves. However, } 
serious shock hazard if electric lights are attached t tree 
may cut the cord insulation; the metal needles might touch an electrica 


. 

charged component. Either way, the whole tree 

and anyone touching the tree and a grounded objec 
a severe shock. 


The only way to illuminate a metal tree safely 
in different areas of the room. Since the flood] 
should be positioned where children can't come 


If you purchase a plastic tree, it should 
does not mean that the tree will not burn, 
easily. As with natural trees, keep away from heat 


LIGHTING. Purchase lights that have been checked for 
of Underwriters' Laboratories. 


Check your tree lights and outdoor lights ea 
frayed wires, loose connections, broken or 
wire is exposed. Any set that is damaged sho 
handling of these products during unpacking, 

k 3 
the chance of hazardous damage. 


All lights should be fastened securely to 
direct contact with the needles or branches. 
should also be kept away from bulbs. 


Don't overload extension cords. Don't put more than 
extension cord. Keep the connection joints away from 


Any outdoor lights should be weatherproof and clearly; 
outdoor use. Don't try to use indoor l_yhts for outdoor 
lighting as soon as the season is over; even these 1i 


withstand prolonged exposure to the elements. 


When you leave the house or retire for 
turned off by unplugging them from the 
appliance by grasping the plug, not by 


hough it may provide a sense of 
e. This is a very serious fire haz 
kept well away from children and 


TREE ORNAMENTS AND TRIMMINGS. Avoi 
small detachable parts on lower branches whe small 
them and knock them off. Every year many children are 


rnaments or for swallowing ornament parts. 


Remove 


jesigned 


Some traditional holiday ; may } rT iten and this poses a 
hazard for young children. Mistletoe and l e poisonous if more 
than a few are swallowed, and these plant I ‘f the reach of 
children. 

Use only tinsel or artificial icicles t i. Discard old tinsel 
if you aren't sure of its compositio: 
Fire salts, which produce a multi- re 


‘ 


contain heavy metals. Eating them can } blem nd vomiting. 


T€ your child consumes any of these possib] inces, Cc your 


physician or Poison Control Center 


FIREPLACES. Fireplaces are particu] 
Starting a fire, remove all decorati 
open. 


Keep a screen in front of the 


Never use the fireplace as an incinera I rappings or evergreen 
boughs there. These can burn suddenly ar f sparks and burning 
jebris. Dispose of wrapping paper immedi 
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LYDIA FERNANDEZ being duly sworn, 
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